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\ t·~.<, /f! I. Both these cases relate to the same parties and involve

•. (.;..__-- ..,.~~. Imilar questions of law and fact and to avoid unnecessary repetitions

'. iJ T1 •.• both these cases are disposed of by this common order. The above two

A.R. Applications filed by the dealer under section 78(1)(i) of the Orissa

Value Added Tax Act, 2004 (in short, the OVAT Act) for advance ruling.

2. The brief facts of these cases are that the dealer appellant

is a registered dealer bearing Tin21401405842. It is an exporter of iron

ore fines through Paradip Port. As per the contentions in advance ruling

application no.6 of 2012-13, in order to achieve foreign buyers contracts

it is necessary to hold the minerals at the port of export for which

movement of materials from the mines is necessary. The applicant has

started export of minerals since November,2009. It has raised the

disputed question as to whether the sale or deemed sale, as a



consequence of transfer of title of minerals should be considered as a

sale in course of export for the purpose of section 5(3) of the CST Act,

1956 or for the purpose of eligible deduction from the taxable turnover

under section 11(2) of the OVAT Act, 2004 where the law under which

the minerals are transported to port require the minerals to be exported

out of the territory of India.

3. Likewise in the advance ruling application nO.7 of 2012-13,

the applicant has raised the question as to whether the context" in

course of export out of territory of India" used in section 18-(b) of the

Orissa Value Added Tax Act, 2004 is to mean the sale preceeding the

sale covered under the provisions of either section 5(1) or section 5(3)

of the Central Sales Tax Act, 1956 being the sale in course of export out

of India which are covered either under section 5(1) or section 5(3) of

the CST Act has been excluded from the taxable turnover under section

. 11(2) of the Orissa Value Added Tax Act whereas sales subjected to tax

at zero rate covered under section-18 of the Orissa Value Added tax Act

is meant for sales covered under taxable turnover .
..•-".~
~" ..4. The state respondent has filed objection in both these

.. .O>~~PPlications contending therein that the present disputes raised by the

'/.;Jr :...: ~¥fa'er relate to the provisions under the CST Act and the present

~~::'~;~;;//~,~:uestion raised by the applications does not come under the purview of

•. /A.~.,.·'section 78(A) of the OVAT Act and hence the present applications are
-"""""' ..• ,"

roTAC'\.~::~ liable to be rejected.
~,.

5. In both these cases admittedly the dispute arose since the

Deputy Commissioner of Sales Tax, Barbil Circle has issued order of

assessment vide his order no.3769 dtd.19.8.2011 wherein it is stated

that the dealer is entitled to purchase iron ore fines at zero rate as the

dealer failed in establishing the transactions within the frame-work of

section 5(3) of the CSTAct. Accordingly, in the present case the present

dispute is initiated after order of assessment passed by the Id. DCST,

Barbil Circle, Barbil. It is not disputed that this Tribunal is authorised to



give advance ruling as per the provisions enshrined in section 78(A) of

the OVAT Act.

Section 78(A)(1) of the OVAT Act reads as follows:

"Any registered dealer may apply in the prescribed form and

manner, to the Tribunal for obtaining an advance ruling on any disputed

question relating to.-

(i) determination of rate of tax of a particular commodity, or

(ii) admissibility of input tax credit on a particular transaction

of purchase and if admissible, the conditions and restrictions subjected

to which such input tax credit shall be admissible.

Section 78(A)(3) of the OVATAct reads as follows:

" An application seeking advance ruling by any registered

dealer shall not be entertained on the following grounds, namely:-

(i) if the disputed question on which advance ruling has been

sought is the subject matter of any assessment or appeal proceeding

concerning the said dealer, or

,......;.:....~_ (ii) if the disputed question arises from any order already~A S4' .
-!:fc9/ .passed under the Act.

~ \ . On perusal of the aforesaid provisions it is clear that this

OJ)~ °ribunal can exercise the jurisdiction under section 78(A) of the OVAT

..: A~}ct when the dispute relates to the question of determination of rate of

~,·~t'\.~/;' tax of a particular commodity or there is any dispute of admissibility of

~o ITC as prescribed in 78(A)(1)(ii) of the OVAT Act as stated earlier. On

going through the present dispute raised by the appellant in both these

cases it is crystal clear that the dispute being raised relate to CST Act

and as such these questions do not come within the ambit of section

78(A)(i) of the OVAT Act. Secondly, as stated earlier in view of the

prohibition codified in section 78(A)(3) of the OVAT Act, this Tribunal

can not invoke its jurisdiction for advance ruling when the disputed

question is the subject matter of any assessment or appeal proceeding

concerning the said dealer or if the disputed questions arises for any

order passed under this Act. In the present case admittedly the dealer



has come up with the present applications after the order of the

assessment passed by the Id. DCST, Barbil. In this view of the matter,

in our considered opinion, the present applications filed by the dealer do

not come· within the ambit of section 78-A of the OVAT Act to give any

finding on the questions raised by the applicant and hence the present

applications are not maintainable.

~~~~~ ~. In view of the aforesaid discussions the present

~~,o>a plications are not maintainable under section 78(A) of the OVAT Act.... \~.:;( )g,h:C: ::::c::::a~:~s arerejected.
r'~\ , / '.:.~:;;l,.;~.~, ' :~..//.. ~,.--
~!.~/ 1st• J~~~~ty~ember.
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